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H. Carl McCal, Comptroller of the State of New Y ork, as Administrative Head of New Y ork
State and Locd Retirement Systems and as Trustee of the New Y ork State Common Retirement Fund,
the Court-gppointed Lead Plantiff in this action (the“NY SCRF’ or “Lead Plaintiff”), respectfully
submits this memorandum of law in support of Lead Plantiff’s motion for an order partidly lifting the
discovery stay imposed pursuant to Section 21D(b)(3)(B) of the Securities Exchange Act of 1934, as
amended by the Private Securities Litigation Reform Act of 1995, 15 U.S.C. § 78u-4(b)(3)(B) (the
“PSLRA").

Specificdly, the NY SCRF seeks an order that will require WorldCom, Inc. (“WorldCom” or
the “ Company”) to produce to Lead Plaintiff, subject to certain timing and privilege congderations,
copies of certain documents that WorldCom has dready produced to other entities investigating the
WorldCom fraud, namely: (1) dl documents and materials WorldCom has produced or provided, in
connection with any inquiries or investigations relaing to WorldCom' s accounting practices or business
affars, to any of the fallowing: (i) any committee of the Legidative branch of the United States
Government; (ii) the Executive branch of the United States Government (including, but not limited to,
the United States Department of Justice) and (iii) the Securities and Exchange Commission (the
“SEC”); and (2) al documents and materials WorldCom has produced to Wilmer, Cutler & Pickering
(“Wilmer, Cutler”) in connection with that law firm’s representation of the Specid Investigative
Committee of WorldCom's Board of Directors. These are the same documents that the Honorable
Arthur J. Gonzalez, the U.S. Bankruptcy Court Judge presiding over the WorldCom bankruptcy, has
ordered WorldCom to produce to the NY SCRF, conditioned on this Court’s gpproval of the present

motion. Coffey Dedl. Ex. B.!

!References to “Coffey Decl.” are to the Declaration of John P. Coffey, dated November 12,
2002, and to exhibits attached to that declaration.



PRELIMINARY STATEMENT

By this motion, the NY SCRF seeks the Court’ s assstance in advancing the date by which the
victims of the largest corporate fraud in history may achieve redress for their astonishing losses. The
relief sought by Lead Plaintiff islimited; it is supported by precedent; it is congstent with the intent of
the drafters of the PSLRA; and it comports with the Court’ s practica gpproach of driving this matter to
resolution as early as possible.

Asathreshold matter, it is clear that the path to resolution of this massive litigation — be it
through trid or settlement —will require the production of documentsto Lead Plaintiff. Any argument
that such discovery is by no means assured because the litigation could be terminated by motionsto
dismiss would be specious. The guilty pleas of four senior WorldCom executives, done, eiminates any
dispute whether actionable securities law violations took place here. Indeed, there has dready been a
determination by ajudicid officer in this Digrict (Magistrate Judge James C. Francis, 1V) that the facts
et forth in acrimind complaint dated July 31, 2002 —which contains far fewer factud dlegations than
those in the NY SCRF s civil complaint filed on October 11, 2002 — were sufficient to establish
probable cause that a criminal congpiracy to commit securities fraud existed at WorldCom. Though
some defendants in this action will undoubtedly argue that they are not ligble under the securities laws,
the NY SCRF respectfully submits that acivil complaint for securities fraud will be sustained against
someone, and that discovery in this matter will eventudly, inevitably occur.

The question presented by this motion is whether the law prohibits the Court from exercising its
discretion to permit anarrow dice of that discovery to be had more promptly, particularly in thisrare
case where the materias sought are merely copies of what WorldCom has aready produced to others,
where the putative Class would suffer undue prejudiceif it is denied the access that others have to those

documents; and where a mgor obstacle to the Court’ s recent initiative on settlement talks—that is, the



absence of pertinent documentsin Lead Plaintiff’ s hands — could be partidly ameliorated by the
requested access. Lead Plaintiff submits that the Court has such discretion and should grant the limited
relief requested in the motion.

Notwithstanding its view that thisis a case where discovery will eventudly be hed, the
NY SCRF s motion does not seek open-ended discovery now, or a blanket exemption from the stay; it
amply asksfor a copy of the very same documents that WorldCom has already gathered, reviewed,
and produced to other entities investigating this debacle. The NY SCRF is not engaging in the “fishing
expedition” that the PSLRA stay was intended to quash; with four senior WorldCom executives having
pled guilty to securities fraud, it cannot serioudy be argued that the NY SCRF s lawauit is frivolous, or
that Lead Plaintiff’s request is an effort to find some basis for alawsuit because none presently exigs.
And the NY SCRF s request is not the type of burdensome discovery request that the PSLRA drafters
feared could coerce a defendant into a non-meritorious settlement; the only entity that would have to
produce documents here — WorldCom — is not a defendant and, in any event, has dready had any
complaints about the burden of production regjected by the Bankruptcy Judge.

Nor isthe NY SCRF asking for unprecedented relief from the PSLRA stay. Asexplained
below, courts have exercised discretion to permit plaintiffs in securities litigation to obtain discovery
under circumstances less compelling than those present here. The most pertinent precedent isthe
Enron securities litigation, which was — until this case — the largest securities fraud case in history.
There, as here, the lead plaintiff first obtained an order from the Bankruptcy Court partidly lifting the
bankruptcy stay, so that the debtor company could be made to produce documents that had already
been produced to others investigating the fraud (including the Government). There, as here, the motion
was contingent on the Didtrict Court presding over the securities litigation so agreeing to concomitant

relief from the PSLRA discovery stay. There, as here, the Bankruptcy Court granted the lead plaintiff's
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motion. Incongdering the Enron lead plaintiff’s motion in the Didtrict Court, Judge Meinda Harmon
held that the PSLRA stay did not apply where the fraud was admitted, the requested discovery had

essentidly “aready been made” and “it is merely a question of keeping it from a party because of the

drictures of a gatute designed to prevent discovery abuse.” In re Enron Corp. Sec., Deriv. & ERISA
Lit., No. H-01-3624 (S.D. Tex. 2001), Order, dated August 15, 2002 (attached at Coffey Decl. EX.
E), & 1-3. That samelogic applies with as much force in WorldCom.

Indeed, there are only three notable differences between the circumstancesin Enron and those
present here, and each serves to further bolster the NY SCRF s motion. First, the fact that the present
securitieslitigation is nonHfrivolous is even more sef-evident than in Enron. At the time Judge Harmon

concluded that the Enron securities litigation was not the frivolous sort a which the PSLRA discovery

stay was amed, there had yet to be any guilty plea, indictment or criminad complaint of anyone. Here,
of course, there have been the four guilty pleas, an indictment, and Magistrate Judge Francis probable
Cause determination.

The second differenceisthat the NY SCRF is seeking relief which is narrower than that
granted in Enron. After consultation with the United States Attorney’ s Office for this Didtrict and with
the SEC, the NY SCRF agreed to limit its request to cal for less materid than that granted in Enron and
to set aside, for now, any request that WorldCom produce copies of interview notes of witnesses. See
Coffey Decl. 1 4-5.

The third difference arises from the Court’ s recent initiative to send the parties to settlement
negotiations at areatively early juncture of the case. While the circumstances described above provide
ample basisto order the requested relief, the NY SCRF respectfully submits that granting the motion is
aso warranted because it would materialy advance the Court’s plan for early settlement discussions.

The NY SCRF is committed to good faith participation in the settlement discussions, but as noted during
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the November 5, 2002 conference call, those discussions are apt to be hindered by Lead Plaintiff’s
utter lack of access to documents. While the NY SCRF is presently formulating its gpproach to the
Settlement discussons, including what documentsiit will ask the defendants to produce in order to
facilitate those discussons, directing WorldCom to promptly provide Lead Plaintiff with copies of the
documents that have aready been produced to othersinvestigating this fraud is indisputably going to aid
the Court-ordered settlement discussions, and could mitigate, at least in part, any prejudice that might
aise asLead Paintiff discusses potentia resolutions so far in advance of merits discovery.

Accordingly, even more s0 than in Enron, the NY SCRF respectfully submits that the instant
case presents unique facts and circumstances that make the limited lifting of the PSLRA stay

appropriate. The motion should be granted.



BACKGROUND

This securities class action arises from the largest corporate fraud in history. To summarize
briefly, the accounting fraud thet lies at the heart of this scandd began no later than early 1999, when
senior WorldCom executives began to manipulate the Company’ s reported earnings by improperly
drawing down on reserves, and continued into 2001 and 2002, when those executives began to
capitalize operating expenses?

The fraud unraveled in 2002. On June 25, WorldCom announced théat it had overstated its
publicly-reported income during 2001 and the first quarter of 2002 by more than $3.8 hillion and, asa
result, the Company would be forced to restate its financid statements for those periods. On Jduly 21,
WorldCom, the second largest telecommunications company in the world, filed for bankruptcy in the
Bankruptcy Court for this Didrict. On August 8, WorldCom announced that it had improperly
recorded an additiona $3.3 billion in income between 1999 and the first quarter of 2002, and that the
restatement would now include WorldCom'’s 1999 and 2000 financid statementsaswell. On
November 5, WorldCom further disclosed that it expected an additiond restatement of earnings which,
when added to WorldCom'’ s past restatements, could total in excess of $9 billion. In an interview

published in The New Y ork Times on November 11, WorldCom'’ s present CEO and CFO warned

that additional, unquantified restatements were likely.

Thelnvestigations

Reaction to the debacle at WorldCom was swift. On June 26, 2002, the SEC filed acivil

complaint againgt WorldCom, charging it with fraud. On June 27, the House Committee on Energy and

These dlegations, and those pertaining to the illegal activities of other defendants, are set forth
in detail in the NY SCRF s complaint filed on October 11, 2002 (“Complaint”). References hereinto
“9" areto paragraphsin the Complaint.



Commerce and the House Committee on Financid Services each launched an investigation of the fraud.
On Jduly 8, the House Committee on Financid Services held a public hearing relating to WorldCom. At
that hearing, Bernard Ebbers, WorldCom'’ s former Chief Executive Officer and a defendant in this
action, and Scott Sullivan, WorldCon's former Chief Financia Officer and adefendant in this action,
each refused to testify, invoking the Fifth Amendment. On or about July 22, the Bankruptcy Court
gppointed former Attorney Generd Richard Thornburgh as the Bankruptcy Court Examiner to
investigate any dlegations of fraud at WorldCom. On July 30, citing the WorldCom irregularities, the
Presdent signed into law the Sarbanes-Oxley Act of 2002, which includes the mogt far-reaching
changes in federd securities regulation since the enactment of the Securities Exchange Act of 1934.
This Court gppointed the NY SCRF as Lead Plaintiff on August 12; the NY SCRF filed its Complaint
on October 11. On November 4, the Examiner filed hisfirst interim report with the Bankruptcy Court,
in which he observed that WorldCom was *a company that had a number of troubling and serious
issues” On November 5, 2002, the SEC filed its First Amended Complaint, aleging additiona
fraudulent activities by the Company.

Movement was d o rapid in the crimina investigation. On or aout July 10, the United States
Attorney for this Didrict initiated a crimina investigation relating to the fraud a WorldCom. As noted
above, on July 31, 2002, Magidrate Judge Francis reviewed a crimina complaint againgt Sullivan and
former WorldCom Controller David Myers and determined that there was probable cause to conclude
that acrimind conspiracy to commit securities fraud had existed at WorldCom. Coffey Dedl. Ex. C.
Sullivan and Myers were arrested and arraigned the following day. On August 28, Sullivan and
WorldCom'’ s former Director of Generd Accounting, Buford Y ates, Jr., were indicted on conspiracy,
securities fraud and false SEC filing charges. On September 26, Myers pled guilty to a three-count

crimind information charging him with conspiracy, securities fraud and making fase filings with the SEC.
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On October 7, Y ates dso a defendant in this action, pled guilty to conspiracy and securitiesfraud. On
October 10, two other members of WorldCom' s accounting department, Betty VVinson and Troy
Normand, pled guilty to conspiracy and securities fraud.

WorldCom produced documents in connection with each of the foregoing investigations, except
one —that being pursued on behaf of Lead Plaintiff, the NYSCRF.2 On informaion and belief,
WorldCom has retained copies of the documents, which may be readily provided to the NY SCRF if
the relief sought by this Motion were granted.

The Bankruptcy Court’s Order to Modify the Automatic Stay

On October 2, 2002, the NY SCRF filed with the Bankruptcy Court amotion for limited
modification of the automatic bankruptcy stay, to permit the NY SCRF to obtain the same documents
and materias that WorldCom had produced in connection with certain governmenta and internal
investigations, provided that the Didtrict Court later lifted the PSLRA discovery stay. Coffey Dedl. 2.
In its papers, the NY SCRF noted that the relief sought was precisaly what the Bankruptcy Court had
approved in Enron. WorldCom filed an objection which argued, among other things, that modifying the
automatic stay would impose an undue burden on WorldCom and frudtrate its efforts at reorganizing

and complying with the ongoing investigations. WorldCom aso argued that the NY SCRF' s

3Despiteits present inability to use civil discovery procedures on behaf of the investor class, the
NY SCRF has refused smply to rely on information that other investigators have disclosed to the public.
As part of an intense and ongoing investigation, for example, the NY SCRF was firgt to discover that
the Traveers Insurance unit of Citigroup had secretly loaned severd hundred million dollars to a unit
controlled by Worldom's Ebbers shortly before Citigroup’ s investment banking arm, Salomon Smith
Barney, was selected by WorldCom as lead underwriter for two of the largest bond offeringsin history.
Complaint §[1279-87. Sincefiling its Complaint in October, the NY SCRF has uncovered additiona
evidence of anefarious relationship between eements of Citigroup and Ebbers, including the fact that
Travelers had in fact become an equity business partner with Ebbers before those bond offerings.
None of these relationships was disclosed in the bond offering materias, and the representations that
were provided in those offering materids regarding those relationships were materidly fase and
mideading.



bankruptcy motion was premature in light of the PSLRA discovery stay. The Officid Committee of
Unsecured Creditors of WorldCom, Inc. (the “Creditors Committeg’) joined in WorldCom’'s
objection. Id.

On October 29, 2002, after hearing oral argument from counsd for WorldCom, the Creditors
Committee and the NY SCRF, the Bankruptcy Court granted the NY SCRF s bankruptcy motion in its
entirety. See Coffey Decl. asEx. A (transcript) at 42-43. Judge Gonzdez specificaly noted that he
did not view the NY SCRF s request as a sgnificant inconvenience or hardship to WorldCom. 1d. at
43.

After the October 29, 2002 hearing, atorneys for the United States Attorney’ s Office and the
SEC contacted the NY SCRF s counsdl to express concern about the scope and timing of certain
aspects of the relief that Lead Plaintiff had obtained from the Bankruptcy Court. Coffey Decl. 4. The
Government requested that certain changes be made in the proposed Bankruptcy Court order, and in
the NY SCRF s motion to this Court, in order to protect the ongoing crimind investigation. The
NY SCRF agreed to make those changes, and the Government approved the revised language as it
pertained to its concerns. 1d. An order incorporating those changes was submitted to the Bankruptcy
Court on consent on November 8, 2002, and signed by Judge Gonzaez that evening. Coffey Decl. EX.
B (the “Bankruptcy Order”) .

Pursuant to the NY SCRF s agreement with the Government, the Bankruptcy Order provides
for more narrow relief than that approved by Judge Gonzaez at the October 29, 2002 hearing.
Specificaly, the NY SCRF does not presently seek the production of any witness interview notes, see
Proposed Order 114, and the NY SCRF has agreed to postpone production of any documents provided
to Wilmer, Cutler until that firm providesitsfind report to WorldCom' s full board of directors, id. 113;

see dso Coffey Dedl. 1 4-5.



ARGUMENT
POINT |
THE PSLRA DISCOVERY STAY DOESNOT APPLY TO DOCUMENTS

PRODUCED BY WORLDCOM IN CONNECTION WITH
THE GOVERNMENTAL AND INTERNAL INVESTIGATIONS

Where, as here, there is an admitted fraud and the documents at issue have aready been
gathered, reviewed, and produced to others, the PSLRA discovery stay does not bar production of

those documents. This precise issue was recently addressed in In re Enron Sec., Deriv. & ERISA

Litig, No. H-01-3624 (S.D. Tex.), which, like this case, involved a massve admitted fraud that spurred
ahog of governmenta and internd investigations.

In Enron, the lead plaintiff in the securities litigation to obtain copies of al documents that Enron
had produced to Congress, the SEC, and an outside law firm retained by Enron to conduct an interna
investigation (there, as here, Wilmer, Cutler).* The defendantsin Enron argued that discovery should
be stayed pending the District Court’ s ruling on their motions to dismiss. Judge Harmon rejected that
argument, holding that where there was an admitted fraud and thousands of pages of documents had
aready been produced in connection with the investigations, the PSLRA discovery stay did not bar
production of those documents to the securities litigation lead plaintiff. See Coffey Dedl. Ex. E (August
16, 2002 order), at 1-3. In so holding, Judge Harmon recognized that the discovery stay was designed
to ** prevent fishing expeditions in frivolous securities lawsuits,”” but not to “‘ keep secret from counsd in
securities cases documents that have become available for review by means other than discovery in the
securitiescase.’” 1d. at 2 (quoting her order dated February 27, 2002, which is attached at Coffey

Decl. Ex. D). Notably, Judge Harmon further noted that, “[ i] n a sense this discovery has already

“Since Enron was in bankruptcy and subject to the automatic bankruptcy stay, the lead plaintiff
had sought and obtained partid relief from the stay from Judge Gonzaez, who presides over both the
Enron and WorldCom bankruptcy proceedings.

10



been made, and it is merely a question of keeping it from a party because of the strictures of a
statute designed to prevent discovery abuse.” Coffey Decl. EX. E at 3 (emphasis added).

Asthe court in Enron held, and as the legidative history confirms, the PSLRA discovery Say
was not intended to apply in circumstances such asthese. Congress enacted the PSLRA discovery
stay provision for two reasons.® Firgt, Congress wanted to prevent plaintiffs from filing frivolous
lawsits initisted solely in hopes of finding sustainable claims through extensive discovery, often referred
to as so-caled “fishing expeditions” See S. Rep. No. 104-98, at 14 (1995), reprinted in 1995
U.S.C.C.A.N. 679, 693; accord In re Lernout & Hauspie Sec. Litig., 214 F. Supp. 2d 100, 106 (D.
Mass. 2002). Second, Congress wanted to eliminate the threat of pressuring corporate defendants to
ettle frivolous securities lawsuits in an effort to avoid the high costs of discovery. See H.R. Conf. Rep.
No. 104-369, at 37 (1995), reprinted in 1995 U.S.C.C.A.N. 730, 731. Neither of these concernsis
implicated in the dightest here.

A. This Casels Not Frivolous

This caseis clearly not afrivolous “fishing expedition.” To the contrary, this case presents the
unique circumstances of an admitted securities fraud of massive proportions. As noted above,
WorldCom has dready acknowledged that it improperly reported at least $9 hillion of earnings; a

number of its most senior officers have dready had their guilty pleas to securities fraud accepted by

5 The PSLRA’s discovery stay provides asfollows:

In any private action arising under this chapter, dl discovery

and other proceedings shal be stayed during the pendency

of any motion to dismiss, unless the court finds upon the

motion of any party that particularized discovery is necessary

to preserve evidence or to prevent undue prejudice to that party.

15 U.S.C. §78u-4(b)(3)(B)(2000).
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various Didrict Judges ditting in this Digtrict; WorldCom' s former CFO has been indicted for securities
fraud by an impartid grand jury; and Magigtrate Judge Francis has dready concluded that acrimind
complaint with afraction of the facts now set forth in the NY SCRF s Complaint was sufficient to
establish probable cause that a crimind conspiracy to commit securities fraud existed a WorldCom.

These facts amply distinguish this case from al other securities fraud cases governed by the
PSLRA (except Enron, of course).® The rationae for the PSLRA discovery stay -- that discovery
should not go forward until a court reviews the dlegations and determines that they state aclam for
fraud -- is not contravened here. There have been no fewer than Sx determinations — by Magistrate
Judge Francis regarding the crimina complaint, by the grand jury that indicted Sullivan and Y ates, and
by the District Judges who accepted the factua bases of guilty pleas by Myers, Y ates, Normand, and
Vinson — that there was criminal securities fraud at WorldCom. Accordingly, this case presents truly
unique and narrow circumstances to support the reief requested without running afoul of the PSLRA
day.

While Enron provides the most on-point precedent, other courts have also held that, where
therewas ajudicid determination in a securities case that the dlegations againg certain defendants are
meritorious, the PSLRA discovery stay does not bar discovery from these defendants and non-party
discovery relevant to clams againgt such defendants. For example, in Lernout & Hauspie, the court
denied motions to dismissfiled by certain defendants while motions brought by other defendants were
ill pending. After athorough review of the legidative history and purpose of the PSLRA discovery

gtay, the court alowed plaintiffs to serve document requests and subpoenas seeking discovery relevant

®In fact, thisis actualy a stronger case for lifting the discovery stay than Enron, because in that
case there had been no crimind convictions or guilty pleas by Enron’s executive officers a the time the
court lifted the PSLRA discovery say.
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to the dlegations againgt the parties whose motions had failed. Lernout & Hauspie, 214 F. Supp. 2d at
106-09. Asthe court there held, “[s]ince the plaintiffs complaint has easily survived four defendants
motions to dismiss, discovery againg those defendants cannot be deemed merely a ‘fishing expedition’
to find asustainable claim ... Nor can discovery againgt those parties be an attempt to force ‘innocent

parties to settle frivolous class actions.’”  1d. at 106 (citations omitted). Similarly, in Carson v. Clarent

Corp., the court held that the PSLRA discovery stay provison did not stay limited discovery with
respect to defendants who answered the complaint, dthough other defendants motions to dismiss were
dill pending. Carlson, No. C 01-03361 CRB (N.D. Cal. Sept. 9, 2002) (attached at Coffey Decl. Ex.
F).

Further, as noted above, the NY SCRF has aready filed its Complaint, which articulatesin
detall the bases for each defendant’ s liability. By this request, Lead Plaintiff is not casting about to find

viable cdlams through inappropriate discovery; rather it seeks additional information on issues or clams

that are dready dleged in the Complaint. See Anderson v. First Security Corp., 157 F. Supp. 2d
1230, 1242 (D. Utah 2001) (“Because Plaintiffs have articulated their dleged bases for liahility, [a
partid lift of the PSLRA discovery stay] will not result in afishing expedition.”).

In addition, while the NY SCRF respectfully submits that its Complaint sufficiently pleads each
of the clams againgt each of the named defendants, the requested documents could aso prove pivota
to Lead Pantiff carrying out its fiduciary obligation to evauate the strengths and wesknesses of those
clams as the NY SCRF proceeds with the Court’ s settlement process.

B. TherelsNo Threat that the NY SCRF’s Limited Discovery Request
Will Pressure Defendants Into Settlement

This motion does not ask a single defendant to produce a single document. It is directed at

WorldCom, a non-party that cannot be “coerced” into settling anything with Lead Plaintiff or the
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putative Class. The Bankruptcy Court, which is of course empowered to prohibit litigation activity that
imposes an undue burden on a debtor, has dready ruled that the production can be permitted. Coffey
Decl. Ex. B.

Granting the NY SCRF s motion will impose no burden on any defendant in thiscase. Indeed,
as noted by Judge Harmon in Enron, this discovery hasin effect “dready been made.” Coffey Dedl. Ex.
E, a 3. Consequently, there is no threat here that this request will pressure any defendant into
Settlement.

POINT 11

EVEN IF THIS COURT DECIDES THAT THE PSLRA
DISCOVERY STAY DOESAPPLY, THE DISCOVERY STAY
SHOULD BE PARTIALLY LIFTED BECAUSE OTHERWISE

LEAD PLAINTIFE WOUL D SUFFER UNDUE PREJUDICE

Even if this Court were to hold that the PSLRA discovery stay applies — that the documents
which WorldCom has aready produced to other investigators should be kept from Lead Plaintiff until
motions to dismiss are decided — the Court should nevertheless dlow for production of such documents
under the “undue pregiudice’” exception to the PSLRA. The Court may lift the PSLRA discovery stay if
it “finds upon the motion of any party that particularized discovery is necessaxry . . . to prevent undue
prejudice.” 15 U.S.C. §78u-4(b)(3)(B)(2000); see dso Lernout & Hauspie, 214 F. Supp. 2d at 107.
That exception applies here.

Asathreshold matters, it is clear that the request hereis sufficiently “ particularized” because the
NY SCRF seeks adefined set of specific documents from WorldCom — namely, those documents that
it has dready gathered, reviewed, and produced to others. While the concept of what congtitutes
“particularized discovery” isa“nebulous one, and the phrase is not devoid of ambiguity,” Mishkin v.

Acgddff, 220 B.R. 784, 792-95 (S.D.N.Y. 1998), courts “ have delineated the outer limits of what
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requests do and do not qudify as sufficiently particularized.” Lernout & Hauspie, 214 F. Supp. 2d at
108. For example, where the discovery request is limited to a smal number of specific parties or non-
parties, or concerns specific documents or specific issues, courts have found that the request is

aufficiently particularized. See, e.q., Anderson, 157 F. Supp.2d at 1242 (holding that discovery from

three specific non-parties was sufficiently particularized); Vacold LLC v. Cerami, 00 Civ. 4024 (AGS),

2001 WL 167704, at *6 (S.D.N.Y . Feb. 16, 2001) (alowing discovery on the limited issue of nature
and timing of a disputed contract). Here, because Lead Plaintiff only seeks those documents that have
aready been produced in connection with the various investigations, its request is sufficiently
particularized.

Asfor undue prgudice, there are number of ways in which the NY SCRF, and the putetive
investor Class, will be unduly prejudiced if the motion is not granted. Courts, including severd in this

Didtrict, have defined “undue prgudice’ as*improper or unfair treetment” amounting to something less

than irreparable harm. Vacold, 2001 WL 167704, at *6 (quoting Med. Imaging Ctrs. of Am. v.
Lichtengein, 917 F. Supp. 717, 720 (S.D.Cal. 1996); see dso Lernout & Hauspie, 214 F. Supp. 2d
a 107 (“Undue prgudice requires a showing of improper or unfair detriment that need not reach the
leve of irreparable harm”). Following this definition, numerous courts, including this Court, have lifted
the PSLRA discovery stay to avoid “improper or unfar treetment” to a plaintiff bringing a securities

fraud dam. See, eg., Globd Intdlicom, Inc. v. Thomson Kernaghan & Co., 99 Civ. 342, 1999 WL

223158, at *2 (S.D.N.Y. Apr. 16, 1999) (Cote, J.); see dso Vacold, 2001 WL 167704, at *7
(PSLRA discovery stay lifted where plaintiff made a particularized discovery request and the failure to
dlow discovery might have unfarly insulated defendants from ligbility for securities fraud).

Lead Paintiff respectfully submits that to prevent it from obtaining the same documents and

materidsthat have already been produced to others would be unfair and would cause undue prejudice
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to the putative investor Class. At present there are any number of other parties who have agendas
regarding WorldCom that differ from the one which this Court has gppointed the NY SCRF to pursue:
diligently prosecuting this historic case on behdf of defrauded investors. The NY SCRF does not
criticize or seek in any way to diminish the gods of the crimina prosecutors, regulators, or other
investigators — indeed, it very much supports those goadls. But what isimportant for thisdiscusson is
that the goals of others are not co-extensive with those of the Class. To the extent that others will have
had access to the documents at issue for so many more months than Lead Plaintiff, the Class would be
at risk of fdling far behind other litigants, of lacking the necessary knowledge base to dedl with those
who have had access to the documents, of “flying in the blind” while important decisions regarding the
relationship between the Class and others are being made. We note, for example, that the Creditors
Committee — which opposed the NY SCRF s motion in the Bankruptcy Court — apparently has access
to these and other documents at WorldCom. See Coffey Dec. Ex. A (transcript) at 23 (Creditors
Committee has access to documents for “due diligence” purposes). The gods of the Creditors
Committee and the putative investor Class are by no means the same. 1t would be unfar to deny the
investor Class access to any documents while the Creditors Committee —which may be competing for
the same assets — has such access.

Findly, asthe NY SCRF prepares to represent the putative Class interests in settlement
discussions with defendants, it would aso be unduly prgudicid for the NY SCRF to have to proceed
without access to these documents, at a minimum. The NY SCRF is presently identifying what
documentsit believes are necessary for the defendants to divulge if there are to be any meaningful
settlement discussions in the coming weeks. The documents at issue here, which could better inform

Lead Raintiff asto the qudity of its various clams, are crucid if the NY SCRF is to gpproach that

process with anything approaching aleve playing fidd.
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In sum, it would be fundamentaly unfair if Lead Plaintiff, which directly represents the interests
of WorldCom's stock and bond purchasers, the victims most affected by this massive fraud, were the

only sgnificant party in interest without immediate access to these documents.
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CONCLUSION

For the foregoing reasons, the New Y ork State Common Retirement Fund respectfully
requests that the Court grant its motion for an order partidly lifting the PSLRA discovery say as set
forth above and in the accompanying Proposed Order.

DATED: New York, New York
November 12, 2002

BERNSTEIN LITOWITZ BERGER
& GROSSMANN LLP

/s John P. Coffey
Max W. Berger (MB-5010)
John P. Coffey (JC-3832)
Steven B. Singer (S5-5212)
Beata Gocyk-Farber (BGF-5420)
Jennifer L. Edlind (JE-9138)
1285 Avenue of the Americas
New York, New York 10019
(212) 554-1400

-and-
BARRACK, RODOS & BACINE
Leonard Barrack
Gerad J. Rodos
Jeffrey W. Golan
Jeffrey A. Barrack
Pearlette V. Toussant
3300 Two Commerce Square
2001 Market Street
Philadelphia, Pennsylvania 19103
(215) 963-0600

Attorneysfor Lead Plaintiff H. Carl McCdl, Comptroller of the State of New Y ork, as Adminitrative
Head of New York State and Loca Retirement Systems and as Trustee of the New Y ork State
Common Retirement Fund, and Co-Lead Counsdl for the Class
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